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BEFORE THE POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON
JOSEPH SETY. JR., )
)
Appellaat, } PCHB No. 92-111
}
V. }
} FINAL FINDINGS OF FACT,
STATE OF WASHINGTON., } CONCLUSIONS OF LAW
DEPARTMENT OF ECOLOGY, } AND ORDER
}
Respondent. )
)

This matter, the appeat of a civil penalty of 39,500 for violanon of RCW 70.94,775(1)
which prohibits burning of matenais. 1including rubber ures, which normally emit dense
smoke, came on for heanng before the Pollution Control Hearings Board on May 5, 1993, at
Lacey, Washington. Respondent Department of Ecology elected a formal heanng pursuant 1o
RCW 43.21B.230.

Appellant Sety represented himseif (pro se). Respondent Department of Ecology was
represented by Stephamie Delaney, Law Clerk. and Mary Sue Wiison, Assistant Attormey
General, The proceedings were recorded by Lenore Schatz of Gene Barker and Assocrates,
Olympia. WA, Witnesses were swom and testified.  From the testimony, exhibats and
contenuons, the Heanngs Board . Chaurman Hareld S. Zimmerman, presiding; Robert V.
Jensen, Attomney Member, and Ruchard C. Kelley, Member, deliberated and enters the

following:

FINAL FINDINGS OF FACT.
CONCLUSIONS OF LAW AND ORDER
PCHB NO. 92-111 (1)
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FINDINGS OF FACT
I
Joseph Sety Jr., W. 513 King Street. Chewelah, WA, 95109, has been stoning tires
since the 1970s, on property between one and two mles south of Chewelah on the east side of
U.S Highway 395.
I
The property was owned by Mr. Sety unul a few years ago, when 1t was transferred to
Robert Summers for payment of a debt. However, Mr, Sety continued to use the property 1o
store tires, even after Mr. Summer's death. Mrs Summers, the widow, apparently acqunesced
in the use of the land by Mr. Saty, now 1r the Summers estate.
I
Mr Sety has not obtuned a permut for storage of the ures from the Northeast
Tri-County Health District. nor has he complied with substantive solid waste requirements:
including: 1) Controling access 1o the ure pile by fencing, and 2) providing on-site fire conirod

equIpment.
v

There have been several fires at the property in question from 1979 through 1992; and
notices of violation and penalty orders in 1984, and in 1992, The 1984 nouce of violation and
penalty were apparently never received by Mr. Sety, Letters from the Department of Ecology
10 Mr. Joseph Sety were sent i1 1988 and 1989, Two letters from the Tn-County Health
Dept. to Joe Sety were sent in 1992 regarding an applicaton fer a solid waste permit, which

was never completed.
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v
The fire at 1ssue occurred on February 7, 1992. Phil Lienart of DOE was contacted by
the Stevens County Shenff's Department at 12.45 a.m. that a ure fire was buming
approx:mately two mules south of Chewelah at the Sety property. Lienhart and Ecology
Inspector Gregory Flibbert arnived at the site almost simultaneously with Herb Zibell,
Chewelah Fire Department Chuer, who reported the fire department had been on site from
approxamately 12,10 a.m. untl 3.30 a.m., February 7, 1992.
Vi
The firemen determined the fire was uncontrolable, and decided to let 1t burn. The fire
was approximately 150 feet wide at the north boundary, 50 feet wide at the south boundary,
and 250 feet 1n length. The areza outside the center was generaung dense smoke.
VIl
The inspection by Flibbert and Lienart lasted unul approximately 1.30 p.m. Prctures
were taken of the fire duning the inspecuon. Dan Spencer of the Valley Fire Department
responded 1o the fire before the Chewelah Fire Dept. and reported the fire started 45 a grass
fire,
Vi
On February 4, 1992, at 3.00 p.m. the Department of Ecology called a forecast stage
air pollution emsode for all counues of eastern Washington. The epi1sode was expanded to
cover all of Washington on February 5, 1992, at 10:00 a.m. It was hfted at 4:00 p.m.
February 7, 1992.
X
RCW 70.94.775(2) prohibits open burming dunng any stage of an air pollution episode.
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X
The February 7, 1992 ure fire was first reported at 12:45 a.m. on February 7, 1992,
before the episode was hfted. The property owners, Joe Sety Ir. and Robert Summers, were
considered to be 1n violation of RCW 70,94 775(2).
X1
The fire was stll burming on February 12, 1992 and still generating large quantities of
dense smoke, Tire fires have occurred 1n 1979 and 1984 at this location, Mr. Sety was
notified at the ime of the 1979 ure fire and again on June 22, 1987 that burming fires was
prohibited; and on March 8, 1988, that the Washington Admunistrauve Code (WAC) 173-304-
420(4) requires actions 1o be taken to mmimize fire potential at re storage facihuies. Since no
actions, as outlined in WAC 173-304-420(4} had been taken 1o munimze fire potential at the
ure storage facility, the Dept. of Ecology found the property owners responsible for the fire
started February 7, 1992, and were considered to be 1n violation of RCW 70.84.775(1). The
Nouce of Violation was sent February 14, 1992,
X
Joe Sety was responsible for storage of vehicle ures at the site of the fire. The fire had
significant potenual to degrade air quality 1n the Chewelah area because of the state-designated
eastern Washington forecast stage air pollution episode. RCW 70.54 775 states in part "No
person shall cause or ailow any outdoor fire: (I} comamng garbage, dead arumals, asphalt,
petroleum products, pants, rubber products. plastics, or any other substance other than natural
vegeiauon that normally emits dense smoke or cbnoxious odors,” The penalty assessed for the

alleged violation was set at $9,500.
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XIII

The $9,500 penalty was set by considenng nature of the violation, pnor behavior of the
violator and actions taken to solve problems resultng 1n the enforcement acton. This fire
burned for 5 days, emitting noxious. dense smoke, the entire ime. Ecology 1s authorized to
1ssue penalties up to $10,000 per day per violation.

There were several fires on this sue from the late 1970s unnl this past vear. Mr. Sety
had been warned Dy letter, phone and in person. Mr. Sety has not taken acuon to munimize
nsk of fire.

X1

Any Conclusion of Law deemed to be a Finding of Fact 1s hereby adopted as such.

From these Findings of Fact, the Board 1ssues these:
CONCLUSIONS OF LAW
I

The Board has junsdicuon over these matters. Chapters 43.21B RCW and 70.94
RCW.

11

RCW 70.94.430 and 431 provide for crimnal and civil penaines for violations of
regulations implementng the state Clean Air Act. Each violanon 1s a separate and distinct

offense.

311
Under 70.94.431 RCW (1) . . . "Any person who fails to take action as specified by an
order 1ssued pursuant 10 this Chapier shall be Liable for a civil penalty of not more than ten

thousand dollars for each day of noncomphance.”
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IV
The purpose of the Clean Air Act 1s both "prevention and control” of air pollution.
RCW 70.94 011. The civil penalty secuon fits into the program established to these ends as a
means for influencing behavior of the violalor.
On considering the amount of an air pollution penalty, the Board 15 guided by several
factors beanng on 1ts reasonableness including:
1y The nature of the offense:
2) The prior behavior of the violator;
3) Acuons taken by the violator to correct the problem.
Vv
The nature of the offense invoives both the gravity of the violatuon and the
circumsiances of 1ts occurrence. The Board concludes that the five-day fire which started
February 7, 1992, at the Sety-Summers property, emutied dense, noxious smoke as rubber tures
burned. and was a sertous violation of air pollution regulations. The violanon was aggravated
by 1ts duration,
VI
The prior behavior of the violator 1n this instance also points toward the amount of the
penalty After several fires on this site from 1979, there had been no substannal effort to
prevent fires occurnng or to become tnterested or acively involved in preventing further
violations.
VII
Mr. Sety did not take the steps required to mimimuze future fire hazards at the ure site.

He did not obtain a sohid waste permut; nor did he fence the area to control access to the uge
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pile, or provide on-site fire control equipment such as; extinguishers, ample water supply
under pressure, and adequate hoses.

Under these circumstances and 11 the light of the serious nature of the offense, and the
long hsstory of such violations, we do not believe there were adequate efforts at solving,
preventing or dealing with the problems to call for a reduction of the penalty.

VIII

We conclude that the 39,500 penalty 1s reasonable, and that 1t should be upheld. We
understand that the Department of Ecology 15 working with Mr. Sety at 1ts expense. 10 remove
the ures under a "Letter of Agreement.”

1X
Any Finding of Fact deemed to be a Conclusion of Law 15 hereby adopted as such.

From the foregoing, the Board issues this:
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ORDER
Nouce of Penalty No. DE 92-AQ-Ei21 1ssued by the Department of Ecology to
Mr. Joseph Sety Jr., 1s affirmed.

DONE this / 77/  day of L7 oy , 1993,
N

POLLUTION CONTROL HEARINGS BOARD
Y/ =y
LA / /
ﬁmw&'/ ~ ’7/ ‘
HAROLD S ZIMMERMAN, Presmng

STV focern,

ROBERT V. JENSEN, Attomey Member

a7

RICHARD C. KELLEY
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